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justified in refusing to enforce what in substance, though not in 
terms, is now really a different contract from that which the defendant 
made. 14 



Sale or Beservation of Standing Timber. — When standing timber 
is sold or reserved as separate from the land, 1 the contract or deed 
is usually absolute in its terms, but contains a stipulation that 
the yendee or grantor, as the case may be, must remove the wood 
within a certain time. In a minority of cases no mention is made of 
a time limit. In construing the latter class of instruments, the courts 
generally apply the rule that the timber must be removed within a 
reasonable time. It cannot be doubted that such a construction is 
proper in those jurisdictions where the title does not pass until an 
actual severance has taken place, since the contract is then an execu- 
tory one for the sale of personal property. 2 But where title to the 
timber passes immediately, which is the usual effect of such deed or 
contract, it should be noticed that this rule is most often applied 
when it may be fairly inferred from surrounding circumstances or 
from the situation of the parties that a reasonable time only was in- 
tended, or when there is evidence of a parol agreement to that effect. 3 
There are, however, authorities to support its enunciation as a broad 
rule of law, which read into the instrument the stipulation of a reason- 
able time, though there is nothing to show that such was the intention 
of the parties.* Though this rule may be recognized, it is possible, 
of course, to convey or reserve an indefeasible title by the use of 

"See Baxendale v. Seale (1855) 19 Beav. 601. A lease providing for 
renewal upon "the same covenants and conditions" was held not to entitle 
the lessee to a renewal clause in the new lease. Muhlenbrinck v. Pooler 
(N. Y. 1886) 40 Hun 526. The principal case is a proper one for partial 
performance, King v. Hamilton, supra, by an execution of the lease including 
the protecting clause, but the question of compensation would depend on a 
determination of the legal existence of the easement. 

Whether it is a sale or a reservation, the same principles are involved 
and the same rules should be applied. See Adkins v. Huff (1906) 58 
W. Va. 645, 52 S. E. 773; Huron Land Co. v. Davison (1902) 131 Mich. 
86, 90 N. W. 1034; but see Mining Co. v. Cotton Mills (1906) 143 N. C. 
307, 55 S. E. 700. 

•See Fletcher v. Livingston (1891) 153 Mass. 388, 26 N. E. 1001; Butter- 
field Lumber Co. v. Guy (1908) 92 Miss. 361, 46 So. 78. It is possible, 
however, to convey timber as an interest in the land in Massachusetts, 
White v. Foster (1869) 102 Mass. 375, though contracts for the sale of 
timber are not generally so regarded, especially when they are oral and 
would therefore be invalid by the Statute of Frauds. See 15 Columbia 
Law Rev., 465. 

•Hicks v. Phillips (1912) 146 Ky. 305. 142 S. W. 394; Patterson v. 
Graham (1894) 164 Pa. 234, 30 Atl. 247; McNair etc. Co. v. Adams (1907) 
54 Fla. 550, 45 So. 492; but see Ferguson v. Arthur (1901) 128 Mich. 297, 
87 N. W. 259. 

'McNair etc. Co. v. Parker (1912) 64 Fla. 371, 59 So. 959; Fletcher v. 
Lyon (1909) 93 Ark. 5, 123 S. W. 801 ; Decker v. Hunt (N. Y. 1906) 111 
App. Div. 821, 98 N. Y. Supp. 174; McRae v. Stillwell (1900) 111 Ga. 65. 
36 S. E. 604. 
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appropriate language sufficiently clear to negative any other presump- 
tion. 5 

In the recent case of Chapman v. Dearman (Tex. Civ. App. 1915) 
181 S. W. 808, the plaintiff sought to restrain the defendant from 
cutting certain timber which the latter had conveyed to the plaintiff's 
assignors by a deed authorizing the grantees, "their heirs, assigns and 
legal representatives" to enter for the purpose of cutting and removing. 
It was held, one judge dissenting, that a fee simple estate in the 
trees was conveyed, and that title did not revert to the grantor after 
a reasonable time for cutting and removing had elapsed. No mention 
was made of extraneous circumstances that might evidence an under- 
standing that the timber was to be removed within a reasonable time. 
Yet the deed did not expressly provide for a perpetual right. It must 
be classed, therefore with a minority of decisions expressive of what 
would appear to be the correct doctrine. These cases, in the absence of 
conditions or limitations, refuse to change the absolute terms of the 
deed or contract by holding that the fee in the trees is determinable 
upon the lapse of a reasonable time. 

An interesting question is raised by a consideration of the rights' 
of the parties when the timber has not been removed within the time 
specified, or within the reasonable time which the court may read into 
the instrument. 7 It is often held that upon the expiration of such 
time all the rights granted or reserved are terminated and the uncut 
timber reverts to the owner of the soil. 8 In conflict with this view, 
there are cases which hold that merely the right to enter is lost thereby, 
and that the title to the timber is not affected. 9 The first rule may 
be criticised as favoring a forfeiture; nor should it be applied to 
vary the absolute terms of the instrument, unless it is evident that 
both parties contemplated a forfeiture upon failure to remove. The 
other holding, which destroys only the right to enter, has been regarded 
as anomalous and contradictory. 10 It involves the proposition that 

"Baker v. Kenney (1910) 145 Iowa 638, 124 N. W. 901; Lodwick Lumber 
Co. v. Taylor (1906) 100 Tex. 270, 98 S. W. 238; Baxter v. Mattox (1898) 
106 Ga. 344, 32 S. E. 94; see Goodyear v. Vosburgh (N. Y. 1869) 57 Barb. 
243; but see Fletcher v. Lyon, supra. 

'Cobban Realty Co. v. Donlan (Mont. 1915) 149 Pac. 484; Magnetic Ore 
Co. v. Marbury Lumber Co. (1894) 104 Ala. 465, 16 So. 632; Butterfield 
Lumber Co. v. Guy, supra. 

'The same question arises in both classes of cases. Zimmerman Mfg. 
Co. v. Daffin (1906) 149 Ala. 380, 42 So. 858. 

•Wright v. Camp Mfg. Co. (1910) 110 Va. 678, 66 S. E 843; Listen v. 
Chapman, etc. Co. (1905) 77 Ark. 116, 91 S. W. 27; Decker v. Hunt, supra; 
see Carson v. Three States Lumber Co. (1902) 108 Tenn. 681, 69 S. W. 320. 
The timber cut, but not removed, within the time specified, is sometimes re- 
garded as sufficiently removed to satisfy the condition. Macomber v. 
Detroit etc. Co. (1896) 108 Mich. 491, 66 N. W. 376; contra, Clark v. 
Ingram-Day Lumber Co. O907) 90 Miss. 479, 43 So. 813; see Irons v. 
Webb (1879) 41 N. J. L. 203, 207. 

"Hoit v. Stratton (1873) 54 N. H. 109; Peirce v. Finerty (1911) 76 
N. H. 38, 76 Atl. 194; Goodson v. Stewart (1908) 154 Ala. 660, 46 So. 239; 
see Keystone Co. v. Brooks (1909) 65 W. Va. 512, 64 S. E. 614. The time 
stipulated may be treated as a convenant, rather than a condition. See 
Zimmerman Mfg. Co. v. Daffin, supra; Keystone Co. v. Brooks, supra. 

"Listen v. Chapman etc. Co., supra; King v. Merriman (1887) 38 Minn 
47, 35 N. W. 570. 
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the owner of the timber no longer has any legal right to go upon 
the other's land, but that he may enter and remove the timber, subject 
to the payment of damages for the trespass only. 11 Though such 
trespasses might have to be frequent, a court of equity, in the absence 
of any other injury to the premises, would probably not enjoin the 
owner of the timber from taking possession of his own property. 12 
Under certain circumstances, it might even restrain the landowner 
from resisting such entry. As another way out of the difficulty, where 
the vendee is held to have acquired an interest in the land, equity 
might entertain a partition suit by either party. 13 



The Situs op Ohoses m Action. — A chose in action, being an 
incorporeal, intangible thing, can have no actual, physical situs. 1 
As a matter of practice, however, in determining the rights of parties 
laying claim to a chose in action, it is frequently necessary to assign 
it some legal situs. Accordingly it is often said that its situs is gen- 
erally at the domicil or with the person of the creditor. 2 On the other 
hand, for certain purposes, such as taxation, 8 administration of es- 
tates, 4 and trustee process, the situs is commonly fixed at the domicil 
or with the person of the debtor. This departure from what is con- 
sidered the general rule is usually accounted for on the theory of a 
legislative or judicial fiat. 6 In the case of garnishment it has also 
been said that jurisdiction does not depend on the situs of the debt 
but upon control over the garnishee properly served. 7 It is submitted 
that a more satisfactory explanation, however, may be found which will 
cover all the so-called anomalous cases without resort to a legal 
fiction. 

"Goodson v. Stewart, supra. 

"See Gates v. Johnston Lumber Co. (1899) 172 Mass. 495, 52 N. E. 736. 

"See Butterfield Lumber Co. v. Guy, supra. 

'See Chicago etc. Ry. v. Sturm (1898) 174 U. S. 710. 

'See Lovejoy v. Albee (1851) 33 Me. 414, 417; Williams v. Ingersoll 
(1882) 89 N. Y. 508, 523; Lancashire Ins. Co. v. Corbetts (1897) 165 111. 
592, 46 N. E. 631 ; Morgan v. Mutual etc. Ins. Co. (N. Y. 1907) 119 App. 
Div. 645, 104 N. Y. Supp. 185. 

'See 16 Columbia Law Rev., 137. 

'Saunders v. Weston (1882) 74 Me. 85; cf. Merrill v. New England etc. 
Ins. Co. (1869) 103 Mass. 245. 

"See infra, notes 6, 7, 9. 

•Bragg v. Gaynor (1893) 85 Wis. 468, 55 N. W. 919; Newland v. Reilly 
(1891) 85 Mich. 151, 48 N. W. 544; Williams v. Ingersoll, supra. Where 
the authority for fixing the situs with the debtor is regarded as purely 
statutory and in derogation of the common law rule, it naturally follows 
that the statutes governing must be strictly followed. Morawetz v. Sun 
Ins. Co. (1897) 96 Wis. 175, 71 N. W. 109. On the point made in the 
Morawetz Case that the corporation must have property in the state or be 
liable on a cause of action arising either in the state or in favor of a resident 
thereof, see contra Newland v. Reilly, supra; Miller v. Jones (N. Y. 1893) 
67 Hun 281, 22 N. Y. Supp. 86. Where the garnishee and principal debtor 
reside in different states having different exemption laws the lex fori should 
apply. Morgan v. Neville (1873) 74 Pa. 52; contra, Mason v. Beebee (1890) 
44 Fed. 556. 

'See Mooney v. Buford etc. Co. (1896) 72 Fed. 32; Lancashire Ins. Co. 
v. Corbetts, supra. 



